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ABSTRACT

Despite the many movements and organizations dedicated 

its various forms remain a current issue in elections. While 
gerrymandering has been an issue consistently brought before 
the Supreme Court, there has been no established measure 
to identify a gerrymandered district. There is a broad scope 
of literature surrounding suggested measures, such as the 

curve. Gerrymandering presents a clear and present threat to 
the equality of elections due to the lack of competition and an 
unfair process of redistricting. Reforms such as guidelines for 
commissions and the 2020 census need to be undertaken to 
ensure a fair and just reapportionment process.

Biden School Journal of Public Policy 1 (2020) 1 1- 14



3

In his 2016 State of the Union, President Barack 
Obama warned of the dangers of gerrymandering 
and called for change: 

But, my fellow Americans, this cannot be my task—
or any President’s—alone. There are a whole lot of 
folks in this chamber who would like to see more 
cooperation, a more elevated debate in Washington 
but feel trapped by the demands of getting elected. 
I know; you’ve told me. And if we want a better 
politics, it’s not enough to just change a Congressman 
or a Senator or even a President; we have to change 

to end the practice of drawing our congressional 
districts so that politicians can pick their voters and 
not the other way around. (The White House, 2016).

Gerrymandering, or the deliberate drawing of election 
district lines to skew an election, is a continuous 

made to reduce its occurrence, gerrymandering 
still occurs at all levels of government. This 

gerrymandering, ways to identify it, and suggest 
how to reform the system to avoid unfair elections. 
The article starts with a background, then provides 
a brief review of literature, followed by analysis and 

The term “gerrymandering” is a combination of 
“salamander” and the last name of Elbridge Gerry, 
the governor of Massachusetts in 1812, who 
signed into law a plan to change voting districts to 

a Republican, was upset that the Federalist Party 
was critical of James Madison’s foreign policy, so 
he created a reapportioning plan that favoured the 
Republicans and concentrated the Federalists into a 
few districts (Davis, 2017). As a result of this plan, 
the Republicans won 29 seats, while the Federalists 
won 11. A month after the law was passed, the Boston 
Gazette published a map of the districts, comparing 

its shape with that of a salamander and coined it a 
“gerrymander” (“The Gerrymander. A New Species 
of Monster,” 1812). It was then that an important 
election term was born. 

2.2 Current Laws Relevant to 

2.2.1 The Voting Rights Act of 1965

The Voting Rights Act of 1965 (VRA) is a federal 
law that ensures that legislatures at all levels of 

of the people they represent. It prevents state and 
local governments from drawing lines that prevent 
minorities from electing a candidate of their choice. 
It also prevents racially polarized voting, which 
is when all the minorities vote for their candidate 
that they want to win, and all the majorities vote 
for their candidate (Pérez & Agaraharkar, 2013). 
There are two relevant sections of the VRA. Section 
2 states that if there is racially polarized voting and 
if a minority opportunity district can be drawn, 
then it must be drawn. Section 5 states that certain 
jurisdictions must clear any electoral changes with 
the Department of Justice or the District Court of 
DC before being implemented (Department of 
Justice, 2011).

articulated in the Supreme Court case Reynolds v. 
Sims. In this case, the Court held that a failure to 
update boundary lines after changes in population 
violated the Equal Protection Clause (Ruley, 2017). 
In the majority opinion, Chief Justice Warren 
questioned how “one person [can] be given twice 
or ten times the voting power of another person in 
a statewide election merely because he lives in a 
rural area or because he lives in the smallest rural 
county… all who participate in the election are to 
have an equal vote” (Warren, 1964). This standard 
of voter equality and equity is a common theme 
in the Supreme Court cases that have challenged 
gerrymandered districts. 
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3.1.1  State legislatures
The majority of states leave the power to draw 
district lines to the state legislature. Members are in 
charge of passing laws to create boundaries. Just like 
any other law, the governor can be allowed to veto. 
There are currently 30 states who are responsible 
for drawing state legislative districts, and 31 states 
responsible for drawing congressional districts 
(Brennan Center for Justice, 2019). 

3.1.2  Commissions

the redistricting process. While the commissions 
and their level of authority vary among states, 
legislators may still have a say in the process. Four 
states currently use advisory commissions to draw 
congressional districts. Advisory commissions 
have no authority to draw lines, but their guidance 

the legislature. Members are to be independent 
of the legislature itself, so they provide objective 
and ethical perspectives to advise on the process. 
The government can decide to listen to or ignore 
the commission’s suggestions completely. (Ruley, 
2017). 

True to their name, independent commissions consist 
of members who are in no way associated with the 
legislature. Some states mandate that members 

after serving on the commission (The Conference 

of the political parties in the state. Legislative 
commissions, on the other hand, consist of elected 

legislative commission are the governor, Secretary 
of State, and the Attorney General. In New Jersey, 

(Levitt, 2010). While still separate from the 
legislature, the political views and ideologies of 
the members can still cloud their judgement, thus 
causing additional issues (Ruley, 2017). 

Finally, there are backup commissions, which 
are used by three states for congressional districts 

commissions are a “failsafe” if the legislature does 
not reach an agreement. The backup commission 
may consist of the governor’s plan, the plan of 

“serves as both an incentive for the legislature to 
reach a consensus and as a means of ensuring that 
the redistricting process does not end in gridlock” 
(Ruley, 2017). 

3.1.3  Alternatives
There are additional possibilities and proposals as 
to who should be involved in drawing maps. Some 
include letting computers or algorithms draw lines, 
having citizen commissions where the members 
are selected by random, or even employing a 
commission of retired judges who are chosen 
randomly as well (Proposition 77: Redistricting 
Initiative Constitutional Amendment, 2005). It 
is essential that whatever way a state decides to 
redistrict, that it is done fairly and impartially to 
avoid bias or ill intent. 

3.2.1 Partisan Gerrymandering
Partisan gerrymandering occurs when one political 

redrawn every 10 years, the party that has control 
over the legislature during this process will most 
likely create maps that will help them to remain 
in power. There are two ways in which partisan 
gerrymandering occurs. Cracking is when the votes 
of the opposing party are divided into districts to 
constitute a minority in each of them, making it 
impossible to win a majority. On the other hand, 
packing is when voters of the opposing party are 
concentrated in a few districts so that they win 
those but are unable to win overall (Royden, Li, & 
Rudensky, 2018). As the Brennan Center for Justice 
argues in their study of congressional elections from 
2012-2016, partisan gerrymandering undermines 
the “one person, one vote” standard by promoting a 
political landscape that encourages election results 
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voters (The Conference Board, 2018). The Brennan 
Center attributes a net gain of 16 Republican House 
seats between 2012-2016 to partisan gerrymandering 
(Royden & Li, 2017).

3.2.2 Bipartisan Gerrymandering
There may be situations where control of the 
state legislature is divided between parties, or the 

When this occurs, members of the government have 
an incentive to work together to manipulate the 
election in their favour by reducing competition. 
Since incumbents were elected before, they try to 
maintain the same map while also swapping voters 
who are unlikely to vote for them with those likely 
to. Cracking and packing may also be used here, but 
they may not be as obvious (Royden et al., 2018). 

3.2.3 Prison Gerrymandering
Prison gerrymandering is the result of mass 
incarceration and unfair census guidelines that 
disadvantage low-income minorities. The census 
determines updated population numbers, which are 
used for reapportionment. The census has a “usual 
residence rule” which states that people will be “ 
[counted] at their usual residence, which is the place 
where they live and sleep most of the time” (United 
States Census Bureau, 2010). As such, prisoners 
are counted where they are incarcerated. Michael 
Skocpol argues in his Stanford Law Review note 
that the consequences of prison gerrymandering are 
threefold. First, the prisoners’ home communities 

eroded – the population may be much lower since 
prisoners are not being counted as living in their 

population numbers. Prisoners in many places 
cannot even vote, but they are being counted as 
equal constituents with those who can. 

“Mass incarceration results in districts where 
representatives tend to favor policies that favor 
even more mass incarceration” (Skocpol, 2017). A 
rule was enabled by the Census in 2010 to adjust 
for prison populations, but it was not used. Some 
argue that administrators at prisons will be burdened 
because they will need to collect more information 

from prisoners (Ebenstein, 2018). There has been 
no change in the way prisoners are counted for the 
upcoming 2020 census. 

Stephanopoulos and Eric McGhee in their paper 

wasted votes in an election divided by the total 
number of votes cast. Votes are considered to be 
wasted if they were cast for the losing candidate or 
are additional votes cast for a winning candidate 
beyond the threshold needed to win. In other words, 
wasted votes are the sum of lost and surplus votes. 

be determined for any district plan, no matter how 
gerrymandered the state as no additional information 
is needed besides the election results. An example 
of perfect partisan symmetry would have the same 

gap. 

Stephanopoulos and McGhee calculated the 

plans between 1972 and 2012 and came up with 
interesting results. While they found that the 

gap of zero, recently, plans have been tilted in 
the pro-Republican direction. Also, they looked 

in gerrymandering litigation. They found that they 
had a relatively small measure, indicating that 

not have been truly gerrymandered. 

Potential limitations discussed regarding the 

over time, uncontested seats, and strange results that 
occur when a district is extremely partisan, which 
occurs when a party receives more than 75% of the 
vote across the state (Stephanopoulos & Mcghee, 
2016). 
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3.3.2 Seats-to-votes curve
The seats-to-votes curve was pioneered by Gary 
King and Edward Tufte in the 1980s and revisited 
by Nicholas Goedert in 2014 in his analysis of the 

the pitfalls with previous attempts to measure unfair 
voting practices and created a formula to model 
historical share of votes won by a party based on 
that party’s statewide vote share. King was able to 
measure partisan bias and democratic representation 

party’s average share of the statewide vote and 
its share of seats in a statewide congressional 
delegation. Once an election happened, the actual 
seat share as compared to the expected seat share, 
and discrepancies may have been the result of 
gerrymandering (King & Browning, 1987). 

Nicholas Goedert took King’s model of expected 
responsiveness of seats and imputed a slope that 
is the average for all congressional elections since 
federal equal-population districts were implemented. 
Goedert found that in 2012, in every state where 
Republicans controlled redistricting, Democrats 
won fewer seats than expected based on historical 
patterns. In six cases, states underperformed by 
20% or more. He concluded that Republicans cost 
Democrats nine seats as a result of the maps that 
they drew. Goedert recognized limitations to his 
model as it fails to account for incumbency playing 
a role in elections as well as unequal population 
distribution (Goedert, 2014). 

3.3.3 Mean-median gap
First proposed by Michael McDonald and Robin Best 
in 2015, this metric focuses on the consequence of 
unequal voting rights as a result of gerrymandering. 
Simply, the symmetric vote bias is equal to the 

mean district percent. This measure may be preferred 
compared to the seats-to-votes curve because it is an 
observed measure and more transparent. While the 

historical data, it may be too complicated for the less-

interpretation.

4.1 Why do redistricting and 

4.1.1 Politicians choose their voters
Politicians who control redistricting are given the 
power to decide who will be voting for them. In 
a bipartisan gerrymander, legislators try to draw 
districts to encompass those who will vote for 
them and replace those who will not. Due to the 
increased availability of information about voters 
and advancements in technology, politicians can 
precisely draw lines to maximize their chances of 
winning (The Conference Board, 2018). As such, 
the election becomes less about who can appeal to 
voters, who has the best policies, and who represents 
the majority of the people. A shift in voter ideology 

election because a party’s share of voters in a state 
does not translate into legislative representation in 
gerrymandered districts.

4.1.2 Non-competitive elections
Incumbency reelection rate in 2018 in the House 
of Representatives was 91% (OpenSecrets.org, 
2019), this is nothing new: An editorial 15 years ago 
argued that “both parties have succeeded in drawing 
district lines in ways that cement their current power 
by eliminating contested elections”(“Elections with 
No Meaning,” 2004). Still, if there is an expectation 
about who will win an election, people will be even 
less likely to vote. In the United States, voter turnout 
is already much lower compared to other established 
democracies. Belgium, Sweden, and Demark have 
turnout rates of well over 80% of registered voters 
(Desilver, 2018). The uncompetitive nature of 
elections means that citizens are not participating 
in the civic engagement process. The two main 
political parties are disincentivized to compromise, 
leading to distortion and the powerlessness of 
citizens’ votes. 



7

Despite evidence to the contrary, some argue 
that gerrymandering is unintentional or the 
result of where people choose to live. Even with 

gerrymandering may take place accidentally. For 
example, commissions sometimes are unaware of 
the demographic characteristics of an area to avoid 
racial gerrymandering. However, it could still take 
place unintentionally. Citizens of similar race, 
socioeconomic status, ideology, and lifestyles tend 
to live in common geographic areas. In major cities, 
the centre is usually dominated by Democrats, 
whereas Republicans cluster in suburban and rural 
communities (Chen & Rodden, 2013). These patterns 
of human geography, where one party’s voters are 
more geographically clustered than another’s, could 

lines are drawn to preserve communities. 

4.3 Suggestions for Reform

4.3.1 Independent commissions
Out of all of the ways possible to draw lines, 
independent commissions seem to be the most 
impartial. However, these commissions must have 
relevant characteristics to ensure autonomy and 
fairness. Commissions should be leaders in the 
process, be independent of the legislature, and have 

serving. They should have access to demographic 
information to avoid unintentional gerrymandering 
and guarantee compliance with the VRA. The 
process should be transparent to the public. Only 
the commissions should be responsible for drawing 

nonpartisan funding (The Conference Board, 2018; 
Zellner & Nierzwicki, 2014). 

4.3.2 Prisoners
There must be new standards adopted by the Census 
Bureau and state governments to count prisoners 
in their home communities rather than as members 
of prison communities. Not doing so
representation of mostly white, rural communities 
where prisons are located at the expense of 
minority communities due to the drastic racial 

disparities in who is incarcerated (Skocpol, 2017). 
Representational equality is a right that the Supreme 
Court agrees within their assertion of “one person, 
one vote,” so prisoners should be able to share 
that right with their community. There needs to be 
more legislation around prison gerrymandering. 
Delaware, Maryland, New York, and California 
have already taken action to make changes (Prison 
Gerrymandering Project, 2018), and more states 
need to follow. 

4.3.3 2020 Census
Since reapportionment is based on census numbers, 
the accuracy and integrity of the count are integral 
to the redistricting process. There are plans to 

Still, the high cost of this approach will leave 
the Census Bureau without adequate funding to 
certify high-quality data collection. This lack of 
money has meant that the Bureau has failed to 
complete preparation projects in anticipation of the 
2020 count (The Conference Board, 2018). The 
proposal of a citizenship question to the census 
could mean a much lower response rate and thus 
an inaccurate count. Adequate leadership, funding, 
and appropriate questions that do not disadvantage 

essential to redistrict.

5.0 Conclusion

In recent years, the political climate seems to have 
become increasingly more divisive. The polarization 
of voters and legislatures is only exacerbated by 

in charge. Gerrymandering undermines the voting 
process, often at the expense of minority populations 
and other disadvantaged groups. Laws need to be 
created, using appropriate and proper methods, to 
directly address the abuse of power by the ruling 
political party to restore fairness to the election 

in the ideological landscape of the constituents. It is 
up to political parties to work together to construct 
unbiased and equitable districts to ensure that voters 
can elect the candidate who will best represent them.



8

1. Barasch, E. (2012, September 19). The 
Twisted History of Gerrymandering in 
American Politics. . Retrieved 
from https://www.theatlantic.com/politics/
archive/2012/09/the-twisted-history-of-
gerrymandering-in-american-politics/262369/

2. Brennan Center for Justice. (2019). Who Draws 

. Retrieved from https://www.
brennancenter.org/analysis/who-draws-maps-
states-redrawing-congressional-and-state-
district-lines

3. Chen, J., & Rodden, J. (2013). Unintentional 
Gerrymandering: Political Geography and 
Electoral Bias in Legislatures. Quarterly 

, (8), 239–269. 
https://doi.org/10.1561/100.00012033_app

4. Cox, A., & Holden, R. (2011). Reconsidering 
Racial and Partisan Gerrymandering. The 

.

5. Davis, J. (2017, February 10). Elbridge Gerry 
and the Monstrous Gerrymander. 

. Retrieved from https://blogs.loc.
gov/law/2017/02/elbridge-gerry-and-the-
monstrous-gerrymander/

6. Desilver, D. (2018, May 21). U.S. Trails Most 
Developed Countries in Voter Turnout. Pew 

. Retrieved from https://www.
pewresearch.org/fact-tank/2018/05/21/u-s-
voter-turnout-trails-most-developed-countries/

7. Dews, F. (2017, July 6). A Primer 
on Gerrymandering and Political 
Polarization. Brookings. Retrieved 
from https://www.brookings.edu/blog/
brookings-now/2017/07/06/a-primer-on-
gerrymandering-and-political-polarization/

8. Ebenstein, J. (2018). The Geography of Mass 
Incarceration: Prison Gerrymandering and the 
Dilution of Prisoners’ Political Representation. 

, 323(45), 324–371.

9. Elections with No Meaning. (2004, February 
21). The New York Times. Retrieved from 
https: / /www.nytimes.com/2004/02/21/
opinion/elections-with-no-meaning.html

10. Foster, M. (2019). “Gobbledygook” or 
Unconstitutional Redistricting?: Floterial 
Districts and Partisan Gerrymandering. 

, 98, 1737–
1780. Retrieved from https://www.bu.edu/

11. Goedert, N. (2014). Gerrymandering or 
geography? How Democrats won the popular 
vote but lost the Congress in 2012. 

, 1(1), 2053168014528683. https://doi.
org/10.1177/2053168014528683

12. Keena, A., Latner, M., McGann J., A., & 
Smith Anthony, C. (2019). SCOTUS 2018: 
Major Decisions and Developments of the US 
Supreme Court. In D. Klein & M. Marietta 
(Eds.) (pp. 25–38). Springer Nature Switzerland 
AG. Retrieved from https://link.springer.com/
content/pdf/10.1007%2F978-3-030-11255-4.
pdf

13. King, G., & Browning, R. X. (1987). 
Democratic Representation and Partisan 
Bias in Congressional Elections. 

, 81(4). https://doi.
org/10.2307/1962588

14. Levitt, J. (2010). 
. Retrieved from 

h t tps : / /www.brennancente r.o rg / s i tes /
d e f a u l t / f i l e s / l e g a c y / D e m o c r a c y /
CitizensGuidetoRedistricting_2010.pdf

15. McDonald, M. D., & Best, R. E. (2015). Unfair 
Partisan Gerrymanders in Politics and Law: 
A Diagnostic Applied to Six Cases. 

, 14(4). https://doi.org/10.1089/
elj.2015.0358

16. OpenSecrets.org. (2019). Reelection Rates 
Over the Years. Retrieved May 18, 2019, 
from https://www.opensecrets.org/overview/
reelect.php



9

17. Pérez, M., & Agaraharkar, V. (2013). 
. New York 

City.

18. Prison Gerrymandering Project. (2018). 
Ending Prison-Based Gerrymandering in 
Your Community, Your State, and The Nation. 
Retrieved May 19, 2019, from https://www.
prisonersofthecensus.org/action.html

19. Prokop, A. (2018, June 18). The Supreme 
Court Still Won’t Crack Down on 
Partisan Gerrymandering - Yet, at Least. 
Vox. Retrieved from https://www.vox.
com/2018/6/18/17474912/supreme-court-
gerrymandering-gill-whitford-wisconsin

20. Proposition 77: Redistricting Initiative 
Constitutional Amendment (2005). California 
State Legislature. Retrieved from https://lao.
ca.gov/ballot/2005/77_11_2005.html

21. Royden, L., & Li, M. (2017). . 
Retrieved from https://www.brennancenter.
org/sites/default/files/publications/Extreme 
Maps 5.16_0.pdf

22. Royden, L., Li, M., & Rudensky, Y. (2018). 
. 

Retrieved from https://www.brennancenter.
org/sites/default/files/publications/Extreme 
Gerrymandering 4.24.18.pdf

23. Ruley, J. (2017). One Person, One Vote: 
Gerrymandering and the Independent 
Commission, A Global Perspective. Indiana 

, 92(2), 782–816. Retrieved from 
https://www.repository.law.indiana.edu/cgi/
viewcontent.cgi?article=11248&context=ilj

24. Skocpol, M. (2017). The Emerging 
Constitutional Law of Prison Gerrymandering. 

, 69, 1475–1539. 
Retrieved from https://review.law.stanford.
edu/wp-content/uploads/sites/3/2017/04/69-
Stan-L-Rev-1473.pdf

25. Stephanopoulos, N., & Mcghee, E. M. (2016). 

Gap. . 

Retrieved from https://chicagounbound.
u c h i c a g o . e d u / c g i / v i e w c o n t e n t .
cgi?article=1946&context=public_law_and_
legal_theory

26. The Conference Board. (2018). 

Gerrymandering. Retrieved from https://www.
ced.org/pdf/TCB-CED-Solving-the-Problem-
of-Partisan-Gerrymandering.pdf

27. The Gerrymander. A New Species of Monster. 
(1812, March 26). Boston Gazette, p. 2.

28. 
Secetary. (2016). Remarks of President 
Barack Obama - State of the Union Address 
as Delivered. Retrieved May 17, 2019, from 
https://obamawhitehouse.archives.gov/the-
press-office/2016/01/12/remarks-president-
barack-obama-–-prepared-delivery-state-
union-address

29. United States Census Bureau. (2010). 
Residence Rules and Residence Situations for 
The 2010 Census. Retrieved May 17, 2019, 
from https://www.census.gov/population/
www/cen2010/resid_rules/resid_rules.html

30. United States Department of Justice. 
(2011). 

. 
Retrieved from https://www.justice.gov/
sites/default/files/crt/legacy/2011/02/17/
sec5guidance2011.pdf

31. Warren, E. Reynolds v. Sims, 377 U.S. (1964) 
(1964). Retrieved from https://www.law.cornell.
edu/supremecourt/text/377/533#writing-
USSC_CR_0377_0533_ZO

32. Zellner, S., & Nierzwicki, F. (2014). Drawing 

in the United States. Retrieved from https://
spea.indiana.edu/doc/undergraduate/ugrd_
thesis2014_pol_zellner.pdf


